Law Times - Cuban resort ruled to have connection to Ontario Page 1 of 2

Home This Week's Issue Digital Editions Case Law Events Subscribe  Advertise Con

Cuban resort ruled to have connection to Ontario

A foreign company that uses a subsidiary of a subsidiary to promote resorts to Ontario residents
cannot avoid litigation here by asserting it has no connection to Ontario, says a Superior Court r

Justice Barbara Conway has provided a broader interpretation of wh:
means for a foreign company to have a presence in Ontario in the Ei
Hola Sun Holidays Ltd. decision.

Boulas Eid was allegedly injured while target shooting during a vacat
an all-inclusive resort in Cuba. The target-shooting instructor accider
dislodged a pellet while loading a rifle, and the pellet bounced off the
ground and hit Eid in the neck, his lawyer, Meghan Hull of Howie Sac
Henry, says. Eid was taken to a Cuban hospital, but surgery to remo
pellet was performed in Ontario.

Eid and his wife launched an action against the Spain-based compar
Melia S.A., and served the claim both in Spain and on a humbered
company operating under the same name |located on College Street
Toronto. The numbered company is a subsidiary of a subsidiary of th
Spanish entity, and exists for the sole purpose of providing promotiot
publicity services for the Cuban resort. A travel agency and tour oper
were also named in the action.

Meghan Hull says
her client was
injured at a resort
in Cuba but
underwent surgery
back home in
Ontario.

Carlos de Vera, of Baker & McKenzie LLP, brought a motion on behe
Sol Melia to have the action dismissed on the basis that Ontario courts do not have jurisdiction
simpliciter in the action, or alternatively, for an order staying the action on the grounds that Onta
forum non conveniens.
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Canadian Law List Conway applied the jurisdiction simpliciter test set out in the 2002 Ontario Court of Appeal decis

Jobs In Law Muscutt v. Courcelles, where the court identified eight factors to be weighed when determining
whether there is a real and substantial connection between the forum and the foreign defendant
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De Vera argued that Sol Melia only has a subsidiary of a subsidiary in Ontario, which is not its a

and doesn’t sign contracts on its behalf. He also argued that a foreign defendant should not hav

CLB Media Inc. defend itself in each of its customers’ home jurisdictions, and that it wasn’t reasonably foreseeal
Sol Melia services provided outside of Ontario could cause injury in Ontario
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Conway, however, concluded that Sol Melia actively advertises and promotes in Ontario througt
subsidiary, which makes it reasonably foreseeable that Ontario residents could sustain damage:
Cuba. This case, she wrote, differs from previous case law involving plaintiffs who injure themse
other countries where the defendant has no presence in Ontario.

“It would be unfair, in my opinion, for a company such as Sol Melia to invite Ontario residents to
to Cuba and then assert that it has no connection to Ontario and wash it's hands of the jurisdicti:
wrote Conway.

Although Conway weighed the other factors before dismissing the motion, her comments on wh
there is a connection between the defendant and Ontario were noteworthy, because they differ 1
decisions in a long line of cases that have applied the Muscutt test, says Hull.

The decision could mean that foreign companies are opening themselves up to lawsuits in Onta
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